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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  702 
[OPTS-200000,  FRL-1458-3] 

Prior  Notice  of  Citizen  Suit;  Proposed 
Procedural  Regulation 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  EPA  solicits  public  comment 
on  the  following  proposed  rule  under 
Section  20  of  the  Toxic  Substances 
Control  Act  (TSCA)  regarding  citizens' 
civil  actions.  The  Act  authorizes  persons 
to  initiate  citizens'  suits  to  restrain 
certain  violators  of  TSCA  or  to  compel 
implementation  by  the  EPA  of  TSCA 
non-discretionary  authorities.  Prior  to 
filing  suit,  persons  must  give  notice  both 
to  the  Administrator  and  to  the  person 
alleged  to  have  violated  the  Act.  Section 
20  requires  that  this  notice  be  given  60 
days  prior  to  beginning  civil  suit,  the  ■ 
manner  of  giving  notice  to  be 
determined  by  the  Administrator.  This 
rule  prescribes  procedures  for  giving 
notice. 

DATES:  Written  comments  should  be~' ' 
submitted  on  or  before  August  25, 1980. 
ADDRESS:  Written  views  and  comments 
should  bear  the  document  control 
number  OPTS-200000  and  should  be 
submitted  to:  Document  Control  Officer, 
Chemical  Information  Division  (TS-793), 
Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  401  M  St.  SW,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  B.  Ritch,  Jr.,  Director,  Industry 
Assistance  Office  (TS-799),  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW,  Washington,  DC  20460,  Toll 
free:  (800-424-9065),  Local:  554-1404). 
SUPPLEMENTARY  INFORMATION:  Section 
20  of  TSCA  authorizes  any  person  to  file 
a  civil  action  against  (1)  any  person  or 
persons  alleged  to  be  in  violation  of  any 
rule  promulgated  under  section  4,  5,  or  6 
or  order  issued  under  section  5  of  the 
Act  or  (2)  the  Administrator,  to  compel 
implementation  by  EPA  of  TSCA 
nondiscretionary  authorities.  The 
purpose  of  this  section  is  to  establish 
citizen  participation  in  the  enforcement 
of  regulations  promulgated  under  TSCA 
and  iivthe  implementation  of  any  duty 
that  is  not  discretionary  with  the 
Administrator. 


The  statute  requires  that  the  plaintiff 
give  notices  to  the  Administrator  and  to 
the  person  alleged  to  have  violated  the 
Act  60  days  prior  to  commencing  any 
such  action.  The  purpose  of  this  required 
60-day  waiting  period  between  notice 
and  filing  of  the  civil  action  is  to 
encourage  the  Administrator  to  take 
action  against  the  alleged  violators  of 
TSCA  or  to  provide  the  Administrator 
with  an  opportunity  to  perform  any  duty 
that  is  not  discretionary,  prior  to 
litigation. 

Section  20  directs  the  Administrator  to 
prescriSe  by  regulation,  the  manner  in 
which  such  notices  shall  be  given.  This 
regulation  describes  the  procedures  to 
be  followed;  it  is  essentially  the  same  as 
similar  rules  promulgated  by  the  EPA 
under  other  acts  it  administers  that 
authorize  citizens'  suits. 

Background 

Contents  of  Notice 

Under  the  proposed  rule,  the  notice 
must  specify  the  location  of  the  alleged 
violation  and  the  date  or  dates  on  which 
the  alleged  violation  occurred.  The 
notice  must  also  specify  the  activity 
alleged  to  constitute  a  violation  and 
must  include  sufficient  information  to 
permit  the  recipient  to  identify  the 
portion  of  the  TSCA,  or  the  nde  or  order 
alleged  to  have  been  violated.  In  a 
notice  regarding  an  alleged  failure  of  the 
Administrator  to  perform  a  non- 
discretionary  duty,  the  notice  must 
identify  with  reasonable  specificity  the 
action  taken,  or  not  taken,  by  the 
Administrator. 

Manner  of  Service  and  Persons  To  Be 
Served 

The  proposed  rule  states  that  notice 
shall  be  sent  certified  mail,  return 
receipt  requested.  The  date  on  the  return 
receipt  card  will  begin  the  60-day  period 
of  prior  notice.  If  the  notice  is  personally 
served,  the  60-day  period  will  begin  on 
the  date  it  is  served.  The  proposed  rule 
also  describes  the  person  or  persons  to 
be  served,  according  to  the  nature  of  the 
suit  and  the  type  of  organization  that  is 
the  defendant. 

Consideration  of  Comments  on  Previous 
Similar  Rules 

Before  proposing  this  rule,  EPA 
reviewed  comments  it  had  received  on 
similar  regulations  under  other 
authorities  (40  CFR  Part  54,  Clean  Air 


Act;  40  CFR  Part  135  Clean  Water  Act; 

40  CFR  Part  210  Noise  Control  Act). 
These  comments  are  discussed  here. 

The  notice  need  not  specify 
information  such  as:  (1)  summary  of 
evidence  to  be  relied  upon  during 
litigation,  (2)  the  interests  claimed  to  be 
adversely  affected,  (3)  the  names  and 
addresses  of  witnesses  called  in  support 
of  the  citizen's  claim.  Comments  in 
previous  rulemaking  suggested  that 
notices  include  such  information. 
However,  EPA  considers  that  a  notice 
serves  its  function  if  it  sufficiently 
identifies  the  nature  of  the  alleged 
unlawful  act  and  the  circumstances  of 
its  occurrence.  Information  regarding 
potential  witnesses  and  evidence  to  be 
adduced  will  be  developed  in  the  comse 
of  EPA's  investigation  following  receipt 
of  the  notice. 

Suggestions  were  also  made  in 
previous  rulemaking  that  the  notices  be 
sent  by  registered  mail  and/or  restricted 
delivery.  Tie  basic  function  of 
registered  mail  as  opposed  to  certified 
mail  is  to  provide  financial  indemnity  to 
the  sender.  Certified  mail  is  considered 
sufficient  for  EPA’s  purposes  since  it 
will  provide  a  good  record  of  the  receipt, 
and  date  of  receipt  of  the  notice. 

Comments  also  suggested  that  the 
Administrator  be  required  to  mail  copies 
of  the  notices  to  those  persons  whose 
facilities  may  be  directly  affected  by 
litigation.  This  requirement  was  not 
adopted  previously,  and  has  not  been 
proposed  here.  The  determination  of 
whether  or  not  a  party  is  indispensable 
to  an  action  brought  by  a  citizen  should 
be  made  by  the  court,  not  by  the 
Administrator. 

Commenters  in  previous  rulemaking 
suggested  that  mandatory  copies  of  the 
notice  of  intent  to  file  suit  be  mailed  to 
the  attorney  general  of  the  State,  the 
district  attorney  or  other  local 
prosecutor  of  the  district  in  which  the 
violation  occurred.  Such  further  mailing 
is  not  proposed  in  this  rule.  Since  such 
service  of  notice  is  not  required  by 
TSCA,  and  it  is  unlikely  that  the  State 
would  be  a  party  to  a  violation  of  TSCA, 
it  would  be  unduly  burdensome  to  the 
plaintiff  to  serve  notice  on  these 
additional  persons.  The  absence  of  this 
requirement,  of  course,  does  not  prohibit 
the  plaintiff  from  serving  these  persons 
in  a  proper  case. 

Public  Record 

EPA  has  established  a  public  record 
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for  this  rulemaking  (document  number 
OPTS-200000)  which  is  available  for 
inspection  in  the  OPTS  Reading  Room 
E-447,  from  8:00  a.m.  to  4:00  p.m., 

Monday  through  Friday,  dxcept 
holidays,  address  above.  This  record 
includes  basic  information  considered 
by  the  Agency  in  developing  this 
proposed  rule.  The  Agency  will 
supplement  the  record  with  additional 
information  as  it  is  received.  The  record 
includes  the  following  categories  of 
information: 

1.  This  proposed  rule. 

2.  Microfiche  of  comments  from 
previous  Federal  Register  notices. 

EPA  anticipates  adding  to  the 
rulemaking  record  the  following  types  of 
information: 

1.  All  comments  on  this  proposed  rule. 

2.  All  relevant  support  documents  and 
studies. 

3.  Records  of  all  communications 
between  EPA  personnel  and  persons 
outside  the  Agency  pertaining  to  the 
development  of  this  rule  (This  does  not 
include  any  inter-  or  intra-agency 
memoranda  unless  specifically  noted  in 
the  index  of  the  rulemaking  record). 

4.  Minutes,  summaries,  or  transcripts 
of  any  public  meetings  held  to  develop 
this  rule. 

5.  Any  factual  information  considered 
by  the  Agency  in  developing  this  rule. 

EPA  will  identify  the  complete 
rulemaking  record  on  or  before  the  date 
of  promulgation  of  the  regulation  and 
will  accept  additional  material  for 
inclusion  in  the  record  at  any  time 
between  this  notice  and  such 
designation.  The  final  rule  will  also 
permit  persons  to  point  out  any  errors  or 
omissions  in  the  record. 

Under  Executive  Order  12044  EPA  is 
required  to  judge  whether  a  regulation  is 
“significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  “specialized”. 
This  proposed  rule  has  been  reviewed, 
and  it  has  been  determined  that  it  is  a 
specialized  regulation  not  subject  to  the 
procedural  requirements  of  Executive 
Order  12044. 

Therefore,  under  Section  20  of  the 
Toxic  Substances  Control  Act  (Sec.  20, 
90  Stat.  2041,  (15  U.S.C.  2619)),  EPA 
proposes  that  Chapter  I  of  Title  40  be 
amended  by  adding  a  new  Part  702, 
consisting  at  this  time  of  Subpart  C,  as 
set  out  below. 

Interested  persons  may,  on  or  before, 
August  25, 1980  submit  to  the  Document 
Control  Officer  (TS-793),  Chemical 
Information  Division,  Rm.  E-447,  Office 
of  Pesticide  and  Toxic  Substances,  401 
M  St.  SW,  Washington,  DC  20460, 
written  comments  regarding  this 


proposal.  Three  copies  of  all  comments 
shall  be  submitted,  except  that 
individuals  may  submit  single  copies  of 
comments.  The  comments  are  to  be 
identified  with  the  document  control 
number  (OPTS-200000)  in  the  heading  of 
this  document.  Received  comments  may 
be  seen  in  the  above  office  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays. 

Dated:  June  13, 1980. 

Douglas  M.  Costle, 

Administrator. 

PART  702— GENERAL  PRACTICES 
AND  PROCEDURES 

Subparts  A-B— [Reserved] 

Subpart  C — Citizen  Suit 

Sec. 

702.60  Purpose. 

702.61  Service  of  Notice. 

702.62  Contents  of  Notice. 

Authority:  Sec.  20,  Toxic  Substances 

Control  Act,  90  Stat.  2041,  (15  U.S.C.  2619).. 

§  702.60  Purpose. 

Section  20  of  the  Toxic  Substances 
Control  Act  (TSCA)  authorizes  any 
person  to  begin  a  civil  action  to  compel 
implementation  by  the  Environmental 
Protection  Agency  (EPA)  of  TSCA  non¬ 
discretionary  authorities  (section 
20(a)(2))  or  to  restrain  any  violation  of 
any  rule  promulgated  under  section  4,  5. 
or  6  or  order  issued  under  Section  5  of 
TSCA  (section  20  (a)(1)).  The  purpose  of 
this  regulation  is  to  prescibe  procedures 
governing  the  giving  of  notice  required 
by  Subsection  20(b)  of  TSCA  as  a 
prerequisite  to  beginning  such  civil 
actions. 

§  702.61  Service  of  Notice. 

(a)  Method  of  service.  Notice  can  be 
either  personally  served  or  served  by 
certified  mail — return  receipt 
requested — to  persons  identified  in 

§  702.61(c). 

(b)  Date  of  service.  Notice  given  in 
accordance  with  this  regulation  shall  be 
considered  given  on  the  date  of  the 
return  receipt,  if  served  by  mail,  or  on 
the  date  of  receipt  if  personally  served. 

(c)  Persons  to  be  served — (1)  Notice 
under  section  20(a)(1).  (i)  If  the  alleged 
violator  is  a  private  individual  or  a 
corporation,  notice  shall  be  served  on 
the  individual  or  the  owner  or  managing 
agent  of  the  plant,  facility,  or  activity 
alleged  to  be  in  violation.  A  copy  of  the 
notice  also  shall  be  served  on  the 
Administrator  of  the  EPA.  If  the  alleged 
violator  is  a  corporation,  a  copy  of  the 
notice  shall  be  served  on  the  registered 
agent,  if  any,  of  such  corporation  in  the 
State  in  which  such  violation  is  alleged 
to  have  occurred; 


(ii)  If  the  alleged  violator  ia  a  State  or 
local  government  entity,  a  copy  of  the 
notice  shall  be  served  on  the  head  of  the 
dgency.  A  copy  of  such  notice  shall  also 
be  served  on  the  Administrator  of  the 
EPA  and  the  Attorney  General  of  the 
United  States. 

(iii)  If  the  alleged  violator  is  a  Federal 
agency,  a  copy  of  the  notice  shall  be 
served  on  the  head  of  the  agency.  A 
copy  of  this  notice  also  shall  be  served 
on  the  Administrator  of  the  EPA  and  the  ’ 
Attorney  General  of  the  United  States. 

(2)  Notice  under  section  20(a)(2). 

Notice  of  intent  to  file  suit  under  section 
20(a)(2)  shall  be  served  on  the 
Administrator,  Environmental  Protection 
Agency.  A  copy  of  this  notice  shall  be 
served  on  the  Attorney  General  of  the 
United  States. 

§  702.62  Contents  of  Notice. 

(a)  Violation  of  rule  or  order.  Notice 
regarding  an  alleged  violation  of  TSCA 
or  any  rule  promulgated  under  section  4, 
5,  or  6  or  an  order  issued  under  section  5 
shall  include  sufficient  information  to 
permit  the  recipient  to  identify: 

(1)  The  specific  provision  of  TSCA  or 
of  any  fule  or  order  under  TSCA  alleged 
to  have  been  violated. 

(2)  The  activity  alleged  to  constitute  a 
violation. 

(3)  The  person  or  persons  responsible 
for  the  alleged  violation. 

(4)  The  location  of  the  alleged 
violation. 

(5)  The  date  or  dates  of  such  violation. 

(6)  The  full  name,  address  and 
telephone  number  of  the  person  giving 
notice. 

(b)  Failure  to  act.  Notice  regarding  an 
alleged  failure  to  the  Administrator  to 
perform  any  act  or  duty  which  is  not 

-  discretionary  shall: 

^  (1)  Identify  the  specific  provision  of 
TSCA  which  requires  such  act  or  creates 
such  duty. 

(2)  Describe  with  reasonable 
specificity  the  action  taken  or  not  taken 
by  the  Administrator  which  is  alleged  to 
constitue  a  failure  to  perform  such  act  or 
duty. 

(3)  State  the  full  name,  address  and 
telephone  number  of  the  person  giving 
the  notice. 

(c)  Identification  of  Counsel.  The 
notice  shall  state  the  name,  address,  and 
telephone  number  of  the  legal  counsel,  if 
any,  representing  the  person  giving  the 
notice. 
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